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_ I
STANDARD OF REVIEW AND JURISDICTION _

This Court reviews Orders Granting Summary Judgment de novo. Syl. Pt.

1, Pazm‘er v. Peavy, 192 W.Va. 189, 451 S .E.2d 755 (1994). Original jurlSdlCtIOIl

is vested in thIS Court be virtue of West Virginia Constitution Art. 8 § 3 and West

Virginia Code § 51-1-3. The Order appealed from is a Final Order with respect to -

the Appellee, S. W. Jack _Driﬂing Company, dismissing this Defendant from the
underlying action as a Defendant. See attached Order. The uﬁderlying action has
been Stayed by the lower court pending thié appeal.  This Petition was timely
filed as the lower court’s order granting Summary Judgment was entered on
March 21, 2007, and the Petition to this Court was filed oﬁ or about April 20,
- 2007. The Appellant’s Brief has been timely filed pursuant to Order entered by
this Court on January 10, 2008. _

v
PROCEEDING BELOW

The lowér court entered summary judgment in favor of Defendant, S. W,
Jack Drilling Crompany upon causes of action for deliberate intent filed pursuant to
West Virginia Code § 23-4-2 for the wrongful death of Andrew John Murphy.
Sumrhary Judgment was entered, not based upon a failure by the Plaintiff to
satisﬁ an element of deliberate intent as set forth in We;z‘ Virginia Code § 23-4-2;
but rather, based upon the lower court’s interpretation of this Court’s holding in
Savilla v. Speedway Super America, LLC, 219 W.Va. 75 8, 639 S.E.2d 850 (2006)

(Davis C.J., Maynard, J., dissenting).



A%
STATEMENT OF FACTS

Andrew John Murphy (A.J. Murphy) began working for S. W. Jack Drilling
Company (S.W. Jack) on or about September 25, 2005. While worklng for S.W.
Jack on November 2, 2005, A.J. Murphy was ordered to beat down foam on a mud

pit with a tree branch. The foam built up as a result of the use of soap in the

drilling process. This soap is pumped down the drilling hole to lubricate the drill,

and to aid in the extraction of drifl cuttings.

The mud pit was approximately 80 fee_t long by 20 feet wide and eleven
(11) to fourteen (14) feet deep. It had been raining the night before, and the
ground around the mud pit was muddy. When A.J. Murphy went in close
proximity of the mudp.it to beat down the foam with a tree branch, he was not
supplied with any safety equipment of any kind that ;Vould have, or could have,
" saved his life should he fall or slip into the mudpit.
The mudpit around which A.J. Murphy was Werking was 'Ilined to prevent

contaminants from the drilling process, most particularly heavy metals, from

entering the environment and contaminating ground water. While working around

the mudpit, and beating down the foam on the mudpit as directed by his direct
supervisor, A.J. Murphy noticed that a portion of this liner had fallen eff the bank
of the mudpit. A.J. Murphy then attempted to pull this liner'up out of the pit.

While atiempting to pull this liner up, A.Jl. Murphy fell into the mudpit and



disappeared beneath the foam and water in the mudpit. Altempts were hlade to
rescue A.J. Murphy, but failed. A.J. Murphy died in that mudpit shortly after 9:00
a.m. November 2, 2005. A.J. Murphy was nineteen (19) years old at the time of
his death, and died intestate

Following A.J. Murphy s death, Larry Jett, a friend of the Murphy family,
was appointed the Administrator of Al Murphy s Estate. Unfortunately Mr. Jett
subsequently ched in an ATV related accident and Evelyn L. “Peach® Murphy,
Ald. Murphy s mother, was appointed the Administratrix of A.J. Murphy s Estate
on December 12, 2006. The only surviving helrs of the Estate are Andrew John
Murphy’s mother, Evelyn L. “Peach” Murphy, and his sister, Heather Murphy

After Al Murphy S death Evelyn 1. “Peach” Murphy filed for death

benefits through the West Virginia Workers Compensation system that at that

insurance adjuster that Ms. Murphy was not a dependent of A.J, Murphy at the
time of his death, and further based upon West Virginia Code § 23-4-10(d) and
Alexander v. Compensation Comm" r, 113 W.Va. 223, 167 S.E. 589 (1933).

The Defendant, S.W. Jack Drilling Company, filed its Motion for Summary

Judgment, not claiming that it was not at fault for A7, Murphy’s death, but rather

' At one point in litigation, it was suspected that Andrew John Murphy may have fathered
a child before his death. After DNA ftesting, this possibility has been conclusively ruled
out.



claiming that no oné that had survived A.J. Murphy ‘may recover under thé
deliberate intent laws of the State of West Virginia. The lower court, in entering
Summary Judgment, relied primérily upon this Court’s holding in Savilla V.
Speedway Super America, LLC, 219 WVa 758, 639 S.E.2d 850 (2006) For the
reasons set forth below, the Plaintiff Petitioned this Court requesting this Court to
0veﬁurn the lower court’s order and remand this matter for further proceedings
below. This Courf,— By Order datgd January 10, 2008, granted the Petition, and the

Appellants now files Appellant’s Brief,
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Vi

ASSIGNMENTS OF ERROR

THE CIRCUIT COURT’S INTERPRETATION AND
APPLICATION OF W. VA, CODE § 23-4-2(c) IS ERRONEOQOUS

A THE CIRCUIT COURT IMPROPERLY OMITTED
THE WORD “EMPLOYEE” IN INTERPRETING W.
VA. CODE § 23-4-2(c) - |

B THE CIRCUIT COURT IMPROPERLY OMITTED
THE WORDS “AS IF THE WORKERS
COMPENSATION ACT HAD NOT BEEN
ENACTED” IN INTERPRETING W. VA. CODE §
23-4-2(C) - -

THE CIRCUIT COURT’S RULING, BASED UPON THS
COURT’S DECISION IN S4VILLA DECISION, IN AS MUCH AS
SAVILLA IS FACTUALLY DISTINGUISHABLE FROM THE
CASE AT BAR

THE  CIRCUIT COURT’S RELIANCE ON  THE
ADMINISTRATIVE PROCEDURES SET FORTH IN THE
WORKERS® COMPENSATION ACT IN RULING THAT
EVELYN L “PEACH”MURPHY WAS NOT A DEPENDENT OF
ANDREW  JOHN MURPHY WAS ERRONEOUS AND
PRESENTED A TRIABLE JURY QUESTION

4. THE LOWER COURT’S RULING VIOLATES THE EQUAL
PROTECTION CLAUSES OF THE CONSTITUTION OF THE UNITED
STATES AND THE CONSTITUTION AND THE PUBLIC POLICY OF
THE STATE OF WEST VIRGINIA

11



VII
DISCUSSION OF LAW

1. THE LOWER COURT’S INTERPRETATION AND APPLICATION
OF W. VA. CODE § 23-4-2(c) IS ERRONEGUS

The lower court’s interpretation and application of W. Va. Code § 23-4-2(c)

is erroneous. First, the Circuit Court improperly omitted the word “employee”

when interpreting W. Va. Code § 23-4-2(c). Second, the lower court improperly

omitted the words “as if this chapter had not been enacted” from W. Va. Code §

23-4-2(c). Each is addressed separately below.

A, THE LOWER COURT IMPROPERLY OMITTED THE WORD
“EMPLOYEE” WHEN INTERPRETING W. VA. CODE § 23-4-2(C)

The Estate of Andrew John Murphy (A.J. Murphy) may recover the
benefits of a délib_erate intent action on behalf of the deceased employee, Andrew
John Murphy. West Virginia Code § 2.3‘-4—2(.0) éxbressly states that a deliberate
intent cause of action for the deathf of. an employee may be Brought by “the
employee, the widow, widower, child or deﬁe_ndenf of the employé_e.” Stated
differently, for a deliberate intent wrongful death cause of action, there exists four
categories of plaintiffs that .may recover the proceeds under the statute: employee,
widow/widower, child or dependent.

" The lower court, in relyiﬁg on Savilla v. Speedway Super America, LLC,
219 W.Va. 758, 639 S.E.2d 850 (2006), ruled that an “e1ﬁployee” may not recover

for deliberate intent when the employee has died. With the sole exception of the

12



A

majority epinion.in Savilla, there exists no other precedent that would prevent the
Esta_te of A.l. Murphy from stepping into the shoes of A.J. Mufphy'to pursue a
cause of action for deliberate intent wrongful death. In this regard, this Court has
implicitly recognized that “employee” means the estate of the employee. See |
Michael v. Marion County Bd. of Educ 198 W.Va. 523, 482 S.E.2d 140 (1996)
(spouse of decedent brought deliberate intent cause of action against employer
individually and as repres-entative of decedent's estate); Cline v. Jumacris Min.
Co., 177 W.Va. 589, 335 S.E.2d 378 (1987).
This Court has previously ali_owed an Estate of a deceased Vworker to
recover Workers’ ‘Compensation }:;eneﬁts when the deceased employee did not
have a surv1v1ng spouse, child or dependent. See Zelenka v. City of Weirton, 208
W.Va. 243, 539 S. E 2d 750 (2000). In allowmg the estate of a deceased employee
to recover Workers® Compensation benefits, this Court stated:
Th1s case was not filed in the circuit court by the
spouse, children, or other dependents of the decedent.
In fact, Mr. Zelenka, the decedent, did not have. a
spouse, child or any other dependents. This case was
prosecuted by the apparent non-dependent execirtrix of
the decedent's estate.

See Zelenka, 208 W.Va. at 249, 539 S.E.2d at 756,

It appears as though the Savilla decision did not address the potential of an
Estate stepping into the shoes of the employee for a deliberate intent action, and

further excised from W Va. Code § 23-4-2(c) the word “employee ”F urther and

in reliance on the majority opinion on Savilla, the lower court failed to consider

13



—

that an Estate could step into the shoes of the employee to pursue a deliberate
infent cause of action.

Therefore, and in keeping with the decision in Zelenka, this Court should
allow the Estate of Andrew John Murphy to step into the shoes of ther decease.d
employee, and allow the Estate to maintain a cause of action for deiliberate intent
wrongtul death against S. W Jack Drilling .Compaﬁy and to recover for the
deliberate actions of the Appellee, S. W. Jack Drilling Company in causing the
- death of Andrew John Murphy.

'B. THE LOWER COURT IMPROPERLY OMITTED THE WORDS

“AS IF THIS CHAPTER HAD NOT BEEN ENACTED.”

“In a deliberate intention action, if the employee establishes that the
employer ééted with conscious, subject_ive deIiberatién, intentionaﬂy exioosing the
employee to-a specific unéﬁfe Wdrkillg condition, the employer loses the workers'

compensation immunity and may be subjected to a cause of action for damages as

if the Workers' Compensation Act ‘had not been enacted.”” Marcus v. Holley, 217

W.Va. 508, 618 S.E.2d 517 (2005); West Virginia C'ode § 23-4-2(c) (2003)
(Supp.2004). |

“When-delibefate intention is proven, in a workers’ compensation case, an
employer loses his immunity from civil liability for work—felatcd injuries to
employees provided by the Workers’ Compensation Act.” Syl Pt. 2, Mayles v.
Shoney’s, Inc., 185 W. Va. 88, 405 S.E.2d 15 (1996), Deskins v. SW. Jack

Drilling Company, 215 W. Va. 525, 600 S.E. 2d 237 (2004).

14



In passing West Virginia Code §23 4-2(c), the West Virginia Ieglslature
clearly stated that the employer shall lose all immunity if it is proven that the
employer acted with deliberate intent to cause an mjury to an employee. Had the
Ieg1slature W1shed to allow the Defendant some protectlon under the Workers?®
Compensatlon scheme should it be proven that the employer acted with deliberate
intent, the Ieglslature could have included that language. The Ieglslature chose not
to take tlns approach, and instead passed an Act that would completely strip an
employer of the immunity provided by the Workers’ Compensation Act should it
be proven that an employer acted with deliberate intent to .cause harm to injure an
employee.

“In the interbretatiop of statutory provisions the familiar maxim expressio
unius est exclusio alterius, the expreés mention of one thing implies the eXclusion
-of another, applies.” Syl. Pt. 3, Manchin v. Dunfee, 174 W.Va. 532, 327 S.E.2d
710 (1984). Applying this principle to West Virginia Code § 23-4-2(c¢), to allow
the _Workers’ Compensation Act to limit those persons who may recover for a
deliberate intent action would be to read “as if this chapter had not been enacted”
out of the Act itself, Therefore, in interpreting this Code prdvision, this phrase
must be given meaning, aﬁd the Act should not be applied to limit those persons
who may recover damages for a deliberafe intent cause of action.

This issue has been addressed in the case Weis v. Allen, 147 Or. 670, 35
P.2d 479 (1934). 1In the Weis opinion,;the Supreme Cémt of Oregon undertook

interpreting its Workers’ Compensation law which was very similar to the statute

15



at issue in the instant action.” In considering whether an injured employee would
be able to recover punitive damages, which such damages were expressly
forbidden under the Oregon Workers’ Compensation Act, the Court stated:

The wording of the statute, however, is that if the
injury results from the deliberate intention of the
employer, the employee shall have cause of action
against his employer, “as if this act had not been
passed,” for the recovery of damages in a sum over
and above that to which he is entitled as an award
under the act. The defendant does not dispute that at
common law it would have been proper to submit to
the jury the question of punitive damages, in the light
of the facts in this case. The section of the act in
question does not limit the amount of recovery on the
part of the injured employce, but creates an additional
fund for the payment of a part of the damages for
injuries sustained. '

Weis v. Allen, 147 Or. At 684, 35 P.2d at 483.

- As with the decision in Weis, West Vifginia Code § 23-4-2(c) must be read
such that fhe pro’visions Workers” Compensation Act has no application tlo a
deliberate intent action once it is proven “that the employef acted with conscious,
subjective deliber_ation, intcnﬁonaily exposing the employee to a Speciﬁcr unsafe

working condition.” Therefore, should the Plaintiff prevail in proving that S.W.

Jack Drilling Company acted with deliberate intent to cause the death of A.J.

2 “Section 49-1828, Oregon Code 1930, provides in part as follows: ‘If injury or death

results to a workman from the deliberate intention of his employer to produce such injury

or death, the workman * * * shall have the privilege to take, under this act, and also have
cause for, action against the employer, as if this act had not been passed, for damages
over the amount payable hereunder.” Weis v. Allen, 147 Or. At 672, 35 P.2d at 479.

16



Murphy, the protections of the Workers’ Compensation Act are cast aside and
Evelyn L. “Peach” Murphy may recover “as if this [the Workers’ Compensatlon
Act] had not been enacted” under the West.Virginia wrongful death statote, West
Virginia Code § 55-7-6(a).  Morcover, the issue of whether the er'nployer‘
consciously, subjectively and delibera&ely fbrmed the intention to cause the death
of Andrew John Murphy is a qﬁestion of fact for the jury to consider. See Travis v.
Alcon Laboratories, Inc,.202 W.Va. 369,. 504 S.E.Zd -419 (1998), Mooney v.
Eastern Associated Coal Corp., 174 W.Va. 350, 352, 326 S.E.2d 427, 429 {1984).
To simply read out of We&t Virginia Code § 23-4-2(c) the phrase that states
“as if this chapter had not been cnacted” creates an even larger problem when
attempting to read this Code Section in conjunction with West Virginia Code § 55-
7-6(a). West Virginia Code §75 5-7-6(a) states: “Every such f;lcinIl. shall be brought
by and in the name of the personal representative of such deceased person who hés
been duly appointed in.this state, or in any other state, territory or district of the
United States, or in any foreign country, and the amount recovered in every such
action shall be recovered by said personal representative and be distributed in

accordance herewith.”

? West Virginia Code § 55-7-6(b) states: In every such action for wrongful death, the jury,
or in a case tried without a jury, the court, may award such damages as to it may seem
fair and just, and, may direct in what proportions the damages shall be distributed to the
surviving spouse and children, including adopted children and stepchildren, brothers,
sisters, parents and any persons who were {inancially dependent upon the decedent at the
time of his or her death or would otherwise be equitably entitled to share in such
distribution after making provision for those expenditures, if any, specified in subdivision
(2), subsection (c) of this section. If there are no such survivors, then the damages shall
be distributed in accordance with the decedent’s will or, if there is no will, in accordance

17




Under West . Virginia Code § 55—7-6,. the Estate repr'esentéative,r in the
preseht case A.J. Murphy’s mother and administratrix Evelyn L. “Peach” Murphy,
may pursue a cause of action for wrongful death. But according to the lower
court’s ruling, the only person(s) who may recover are a‘ surviving spouse, child or
dependent. |

Initially, it should be noted that this theory violates Rule 17 of the West
Virginia Rules of Civil Procedure because the lower court will be faced with the
situation where the Estate representative has.no interest in the case, but is thé only
party that can prosecute the casé. See deilla v. Speedway Super America, LLC,
219 W;Va._ 758, 639 S.E.2d 850 (2006) (Davis C.J., Maynard, J .,'.dis.senting).4

The lower court read “as if this. chapter had not been enacted” out of West
Virginia Code § 23-4-2(-c), and ruled that the only persons whom rriay recover for
a deliberate intent wrongful death éause of action are spouses, children ér
depe_ndents of the deceased employee. Conversely, West Virginia Code § 55-7-6
requires that the case be prosecuted by the Administratrix of the Estate, whom
under the Workers’ -Clompensation Act could potentially be a party withouf an

interest in the outcome of the case.,

with the laws of descent and distribution as set forth in chapter forty-two of this code. If
the jury renders only a general verdict on damages and does not provide for the
distribution thereof, the court shall distribute the damages in accordance with the
provisions of this subsection.

* Rule 17 of the West Virginia Rules of Civil Procedure states, in part: “Every action shall
be prosecuted in the name of the real party in interest.”

18



Certainly the legislature did not pass these two Acts with such differing and

contrasting outcomes, and no way to amicably reconcile the provisions of these

Acts with each other. Moreover, the legislature would not have passed the

Workers’ Compensation Act with the understanding that “as if this chapter had not

been enacted” must be read out of the Act by the various Courts of this State. The
only logical way to réad these two statutes in cﬁncert is to give weight to West
Virginia Code § 23-4-2(c) and phrase “as if this chapter had not been enacted.”
Then, the Estate of those 'employees killed on the job due to the deliberate intent of
~an employér will be able to stand in the shoes of the employee as intended by the
legislature in passing West Virginia Code § 55-7-6, which is the only possible
intention of inserting phrase “as if this chapter had not been enacted” in West
Virginia Code § 23-4-2(c).

‘Also, the Administratrix of the Estate will be a party bf interest in the case
pursuant to the Wfon'gful death statuté, and Rule 17 of the West Virginia Rules of
Civil Procedure will not be violated. Therefore, and baéed upon the above stated,
the lower court’s ruling should be overturned and this case remanded to continue

to trial.

19



2. THE SAVILLA DECISION IS FACTUALLY DISTINGUISHA‘BLE

FROM THE CASE AT BAR

It should beno;[ed that in its Response to the Petition filed with this Court,
the Appellee, S. W. Jack Drilling Company; attempted to minimize the pertinent
facts of this case. Contrary to this positibn, the Appellant asserts the facts of this
case, and the way in which Andrew John Murphy lost his life, are essential to this
Court’s determination in this matier. As such, the facts of this case are
distinguishable from the facts in the Savilla decision.

The facts of the Savilld case began with the death of Linda-Kannaird when
she drowned after fal_ling out of a rescue boat. Ms. Kannaird was being rescued
from her place of employment, .a Speedway store, after the store had flooded.
Shortly after her death, Ms. Kannaird’s daughter, Eﬁgenia Moschgat, qualified as
- the -Administratrix of the Estate and filed a lawsuit against Speedway for
deliberate intent in connection with her mother’s death.

After a court battle, Moschgat was removed as Administratrix of the Estate
and replaced by Diana Savilla, one of Linda Kannaird’s siblings, who as a group
were claiming to be beneficiaries of the I-Estate. Moschgat had been estranged
from her deceased mother for some time and the felationship befween Moschgat
and her mother’s siblings also exhibited some hostility.

After being replaced as Administrat_rix of the Estate, Moschgat entered into

a settlement agreement with Speedway separately from Savilla, and outside of the

20



then pending lawsuit. Speedway then filed a Motion to Dismiss based uiaon‘ the
fact that a settlement had been reached with Moschgat. |
Speedway relied upon West Virginia Code § 23-4-2(c) claiming that Savilla
was not one of the persons that can recover for a deliberate intent causé of action.
West Virginia Code § 23-4-2(0) limits those that can fecover under a deliberate
intent cause of actiqn fo ‘;the employee, the widow, widower, child or dependent
of the en;ploytée.” West Virginia Code § 23-4-2(c)’. _SpeedWay further argued that
it had satisfied the. deliberate intent action through the settlement With Moschgat,
who Speedway'cl_aimed was the 6n1y person who could recover for a delibérate
intent cause of action. This Court agreed with Speedway, and held that “pursuant
to West Virginia Cocfe, 23-4-2(c) [2005] éﬁd West Virginia Code, 55-7-6 [1992],
the persons who can potentially recover ‘deliberate intention’ damages from a
decedents’ employer are the persons specified in W. Vé. Code, 23-4-2 [2005]: the
employee’s widow, widower, child or dependent of the employee.” See Savilla,
219 W.Va, 758, 639 S.E.2d 850 (2006).
Upon remanding the case, it was determined that no person was financially

dependent upon Kannaird. This Court further stated:

Under W. Va. Code 55-7-6, our wrongful death

statute, the personal representative has a fiduciary

obligation to the beneficiaries of the deceased because

the personal representative is merely a nominal party
and any recovery passes to the beneficiaries designated

> It should be emphasized that the Savilla decision completely omitted the word
- “employee” from West Virginia Code § 23-4-2(c) as a class of person that may recover.
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in the wrongful death statute and not to the decedent’s
estate. '

See Savilla v. Speedway Super America, LLC, 219 W.Va. 758, 639 S.E.2d 850
(2006) citing Syl. Pt. 4, McClure v. McClure, 184 W, Va. 649, 403 S.E. 2d 197
(1991). Therefore, it-appears as though Savilla majority primarily relied upon the
fact that Moschgat, the surviving child of the deceased, had settled and resolved
her claims against Speedway and had joined Speedway’s motion to dismiss the
action, |

In the present case there has been no settlement reached by any party with

S. W. Jack Drilling Company. Moreover, the surviving heirs of Andrew John

Murphy, as set forth by West Virginia’s laws of intestacy, are united in their
cfforts in this law suit and no waiver has occurred that would indicate that the
heirs of the Estate have been satisfied. Therefore, and because the facts of Savilla
are distinguishable from the facts of the case at bar, the lower court’s rulilig should
be overturned and this case remanded to continue to trial.

3 THE LOWER COURT’S RELIANCE ON THE ADMINISTRATIVE,
PROCEDURES SET FORTH IN THE WORKERS’
COMPENSATION ACT IN RULING THAT EVELYN L. “PEACH”
‘MURPHY WAS NOT A DEPENDENT OF ANDREW JOHN
MURPHY WAS ERRONEQUS AND PRESENTED A TRIABLE
JURY QUESTION
The lower Court relied upon West Virginia Code 23-5-1(b) in holding that a

determination made by a Brickstreet Mutual Insurance adjuster that Evelyn L.

“Peach” Murphy was not a dependent for A.J. Murphy was binding upon the
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lower court, and that entry of Summary Judgment was a}:)}.)r(-)priate.6 Stated
differently, the IoWer court held tﬁat a decision issued by a Brickstreet insurance
adjuster was binding in circuit court. |

Because We&z‘ Virginia Code §23-4-2(c) specifically removes the Plaintiff
from the administrative conﬁnés of the Workers’ .Comp.ensation Act, West
Virginia Code § 23-5-1(b) has no applicétion to a deliberate intent action.
Moreover, West Virginia Code § 23—5~1(b) is only applicable to claims submitted
under the administrative process of ﬁling-a claim for Workers’ Compensation
benefits, and is only biﬁding upon | “the commission, the successor to the

commission, other private insurance carriers and self-insured employers” and the

jurisdiction of these entities. West Virginia Code § 23-5-1(b) does not affect the

$ West Virginia Code 23-5-1(b) states: Except with regard to interlocutory matters and
those matters set forth in subsection (d) of this section, upon making any decision, upon
making or refusing to make any award or upon making any modification or change with
respect to former findings or orders, as provided by section sixteen, article four of this
chapter, the commission, the successor to the commission, other private insurance
carriers and self-insured employers shall give notice, in writing, to the employer,
employee, claimant or dependant as the case may be, of its action. The notice shall state
the time allowed for filing an objection to the finding. The action of the commission, the
successor to the commission, other private insurance carriers and self-insured employers
is final unless the employer, employee, claimant or dependant shall, within thirty days
after the receipt of the notice, object in writing, to the finding. Unless an objection is filed
within the thirty-day period, the finding or action is final. This time limitation is a
condition of the right to litigate the finding or action and hence jurisdictional. Any
objection shall be filed with the office of judges with a copy served upon the commission,
the successor to the commission, other private insurance carriers: and sclf-insured
employers, whichever is applicable, and other parties in accordance with the procedures
set forth in sections eight and nine of this article. In all instances where a private carrier,

self-insured employer or a third-party administrator has made claims decisions as -

authorized in this chapter, they shall provide claimants notice of all claims decisions as
provided by rules for self-administration promulgated by the board of managers and shall
be bound by each requirement imposed upon the commission by this article.
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Jurisdiction of the lower Court which is expressly granted to the lower court by
West Virginia Code § 23-4-2.

Further on this issue, this Court has stated: “The State Compensation
Commissioner has no powef or jurisdiction to vacate, set aside or modify a final
order made by him, except in the instances speciﬁcélly provided by statute.’ Syl
Pt. 1, Burr v, State Comp. Comm 7, 148 W.Va. 17,132 S.E.2d 636 (1963); Coftrel]
v. State Comp. Comm'r, 115 S.E.2d 153, 145 W.Va. 336 (1960). There was no
final Order issued by the State Compensation Commissioner with respect to the
issue of whether Evelyn L. .“Peach” Murphy was a dei)endent of A.J. Murphy.
The letter the lower court relied upon was authored bj a Brickstreet insurance
adjuster, and was not a final order issued by the State Compensation
Commissioner. More importantly West Virginia Code § 23-5-1(b) only sets forth
the jurisdictional pdwer of ‘-‘the commission, . the successor to the commission,
other privafe insurance carriers and self-insured employers” in the administration
of Workers’ Compensation claims, West Virginia Code § 23-5-1(b) does not
change, limit or affect the jurisdictional power of the lower court, which is

expressly granted it by West Virginia Code §23-4-27

" See Jarrell v. State Workmens’ Comp. Comm ¥, 163 S.E.2d 798, 152 W.Va. 418 (1963)
(decision to deny claim preclusive as to second claim filed by claimant); Burr v, State
Comp. Comm’r, 148 W.Va. 17, 132 8.E.2d 636 (1963) (Order of State Compensation
Commissioner is final and conclusive when entered only as to facts considered by the
Commissioner making the finding).
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Because the restrictions placed upon the administrative claims process of
the Workers® Compensation system has no application to a deliberate intent action,
the lower court’s determination that it was bound by the Brickstreet adjuster’s

letter was erroneous. Moreover, because West Virginia Code § 23~5~1(b) does not

limit the jurisdiction of the lower Court, the lower court’s entry of Summary

Judgment must be overturned and this case remanded.

The lower court further relied upon this Court’s decision in State ex rel
Frazier v. Hrko, 203 W.Va. 652, 510 S.E2d 486 (1998) in deciding that the
Brickstreet insurance adjuster’s determination that Evelyn L. “Peach” Murphy was
not a dependent of A.J. Murphy was binding in circuit court. However, this ruling
i erroneons,

Frazier v. Hrko stands for the narrow proposition that when the
Commissioner of Workers Compensation determines that an employer is in default
of the workers’ compensation system, the matter s final and may not be re-
litigated or collaterally attacked.

- Our ruling today is limited to employer default rulings
by the Commissioner. We decline to consider the
impact on trial court proceedings of rulings by the
Commissioner concerning other issues (such as
whether a claimant was an employee, or whether an
injury occurred in the course of employment or was

- otherwise compensable.

FN 18, State ex rel. Frazier v, Hrko, 203 W.Va. 652,510 S.E.2d 486 (1998).
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Thé Frazier v. Hrko decision, by its own language, only addresses the
narrow situation set forth in Wegt Virginia Code § 23-2-5(d)® when an employer is
found to be in default of the workers® compensation system by the Commissioner
of Workers” Compensation. This case does not address the situation heré Where
an adjuster for workers compensation made an administrative decision denying
benefits to a surviving parent, Therefore, the Frazier v. Hrko decision has no
applicability to the case at bar,

In the present case, the Commissioner of Workers’ Compensation never

addressed the merits of the application for fatal dependents’ benefits completed by -

Evelyn L. “Peach” Murphy. Ms. Murphy was denied death benefits by a
Traumatic Claims Coordinator [adjuster] for Brickstreet insurance who does not
Cven appear to be associated with the Commissioner of Workers’ Compensation’s
Office.
On this issue, this Court has stated:
[Tlhat for preclusion to attach to quasi-judiciall
 deferminations of administrative agencics, at least

where there is no statutory  authority directing
otherwise, the prior decision must be rendered

*W. Va. Code 23-2-5(d) states: Failure by the employer, who is required to subscribe to
the fund and who fails to resolve the delinquency within the prescribed period, shall place
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e ket g e

pursuaﬁt fo the agency’s adjudicatory authority and the
procedures employed by the agency must be
substantially similar to those used in a court

State v. Miller, 194 W. Va. 3, 459 W.E.2d 114 (1995) citing Vest v. Board
of Educ. Of the County of Nicholas, 193 W. Va. 222, 455 S.E.2d 781; Liller v.
West Virginia Human Right& Comm’n, 180 W. Va. 433, 440 376 S.E.2d 639, 646
(1988).” Moreover, other decisions issued by this Court stand for the proposition
that decisions by an- administrative agency are not binding as res judicata or
collateral estoppel in Circuit Court. '

Taken as a whole, the decision rendered by an adjuster for Brickstreet
Insurance Company to dectermine that Evelyn L. “Peach” 'Murphy was not
dependent upon her adult son cannot be binding upon the Iowef court. The
adjuster did not issie the decisi(.)n. after any adjudicatory procedure and thé
procedure that was used, a cursory review of an application and a review of
Andrew John Murphy’s wages for the years immediately preceding his death, are
not the procedures the lower court would employ. The adjuster.did not conduct

any witness interviews, did not present any witnesses to any adjudicatory body,

and was not subject to cross-examination. Therefore, the decision by the adjuster

? It has even been held that the deceased need not be living with the dependent parent at
the time of death for the dependent parent to be determined a partial dependent. See
Hudson v. State Compensation Comm’r, 121 W. Va. 46 1,5 8.E.2d 108 (1939).

" See Page v. Columbia Natural Resources, 198 W. Va. 378, 480 S.E.2d 817 (1996)

(administrative proceeding had no preclusive effect where proceeding was conducted
without delay and formality involved in court proceedings).
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for Workers® Compensation to deny Evelyn L. “Péach” Murphy death beﬁeﬁtg is
not binding upon the IoWer court.

The question of whether Evelyn I.. “Peach” Murphy was a dependent of
Andrew John Murphy can only be answered by a jury. “The question of
dependencj # * % under Workiﬁen’s Compensation Law, is one of fact and not of
law, to be determined by the evidence in each particular case.” Wills v. State
Compensation Com'r, 114 W.Va. 822, 174 SE. 323 (1934) citing Poccérdi V.
Commissioner, 79 W. Va. 684, 91 8.E. 663.

While the question of whether Evelyn L. “Peach” Murphy was a dependent
of Andrew John Murphy is a jury issue, there was ample evidence submitted to the
lower court fo allow this issue to survive a factually based motion for summary

judgment. For Peach Murphy to be determined a dependent, she would have to be

wholly or partially dependent upon A.J. Murphy’s salary. ! During the .

deposition of Evelyn L. “Peach” Murphy, the following colloquies took place:

Q. AJ. [Murphy] was how old at the time of ~

H "Dependent”, as used in this chapter, means a widow, widower, child under eighteen
years of age, or under twenty-five years of age when a full-time student as provided in
this section, invalid child or posthumous child, who, at the time of the injury causing
death, is dependent, in whole or in part, for his or her support upon the earnings of the
employee, stepchild under eighteen years of age, or under twenty-five years of age when
a full-time student as provided in this section, child under cighteen years of age legally
adopted prior to the injury causing death, or under twenty-five years of age when a full-
time student as provided in this section, father, mother, grandfather or grandmother, who,
at the time of the injury causing death, is dependent, in whole or in part, for his or her
support upon the earnings of the employee; and invalid brother or sister wholly
dependent for his or her support upon the earnings of the employee at the time of the
injury causing death. West Virginia Code 23-4-10(d). '
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Nineteen

Yes.
Where was A.J. living?
With me.

Had he ever moved out of the house?

> 0 r» 0 > oo »

No.

See Deposition of Evelyn “Peach” Murphy, Pg. 11.

Q. When he [A]. Murphy] was working for any of
these businesses, did he keep the money that he made
of did it go in like a family-- '

A.  No. The checks came to the house. And-the
last conversation I had with him — he told me to cash
his check, keep him $500, buy dog food and cat food
and groceries and pay a bill. Then he wanted to take
two bills a month to make his; like a phone bill and an
electric bill to be his bills.

Q. * Hewasn’tatS. W. Jack very long?
A. No, probably a month, six weeks.

Q.  As far as the checks coming in, was that a
customary distribution; keep 500 for me and then take
the rest, or did that change?

A.  That was the way it was. [ mean, when he [A:J.
Murphy] worked for Pizza Hut, he didn’t make a lot of
money, but what he had — he would buy groceries or
whatever we needed; horse feed. He was making

pretty good money for — at S. W. Jack, so he just

wanted enough to get back to work; his gas and mote]
and stuff like that.

29
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In Wills v. State Compeﬁsatian Com'r, 114 W.Va. 822, 174 S.E. 323 .

(1934), the question presented to this Court was whether a widow who was
receiving benefits from a deceased husband could also recejve benefits for her
deceased son, Ray Wills, upon whom she was dependent for support. The facts in
Wills showed that, at the time of his death, the deceased son contributed a major
portion of his paycheck (approximately $20.00 to $35.00 per month} to support his
family. See Wills, 114 W. Va. at 822, 172 S.E. at 324. This Court determined that
Mrs. Wills was entitled to death benefits for her son’s death based upon this
dependency. In so finding, this Court stated:

The fact that a widowed mother receives compensation

from the workmen’s compensation fund on account of

the death of her husband does not deprive her of the

right also to receive compensation as a partial

dependent of an aduli, unmarried son who lived in her

home and regularly contributed to the family expenses

both prior to and subsequent to the husband’s death.
Syl. Pt. 5, Wills v. State Compensation Com’r, 114 W.Va. 822, 174 S.E. 323
(1934).  Based upon this holding, should it be shown the Andrew John Murphy
was an adulf, unmarried son, who lived with his mother and regularly contributed
to the family expenses, the lower Court has sufficient evidence to allow this issue

to be presented to a jury.

It was proven during discovery conducted in the lower proceeding that A.J.

Murphy was 19 years old at the time of his death. Also, it was proven that A.J, 7

Murphy was unmarried and living full time with his mother at the time of his

death. Tt was further shown that A.J. Murphy contributed to the family expenses,
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both before and after he began working for S, W. Jack Dri‘I.Iing Company.
Therefore, and bﬁsed upon the Wills decision, sufficient facts were presented to the
“ lower court to put this issue before a jury, and entry of Summary Judgment. was
improper.  Therefore, and based upon the ﬁbove stated, the lower court’s ruling

must be overturned and this case remanded. |

4, THE LOWER COURT’S RULING VIOLATES THE EQUAL
PROTECTION CLAUSES OF THE CONSTITUTION OF THE
UNITED STATES AND THE WEST VIRGINIA CONSTITUTION
AND THE PUBLIC POLICY OF THE STATE OF WEST VIRGINIA

| Should this Court uphold the lower court’s entry of summary judgment, the
result would be a legislative scheme that violates the equal 'protection rights of the
heirs of the Estate of Andrew J qhn Murphy. The only difference between Andrew
John Murphy’s death, and the death of some other lperson who was killed while on
the job, was that Andrew John Murphy’s life Was taken ﬁom him at the time
before he had established a family of his own.

A.J. Murphy lost his life due to an on the job incident," and should this
Court uphold the lower court’s order, his heirs could iaotentially be left without
legal recourse against the entity responsible for his death, S. W. Jack Drﬂling
Company. In this regard, should this Court uphold the lower court’s order, it
would have to omit “as if this act had not been enacted” from West Virginia Code

- §23-4-2(c) and would thereby extinguish the rights of the heirs of A.J. Murphy’s

Estate. Because West Virginia Code §23-4-2(c) would then violate the rights of
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the heirs, this Code Section would by unconstitutional based upon equal protection
grounds.

Under the rational basis test, a reviewing court should not overturn a statute
on equal protection grounds.unless the varying treatment of different groups or

persons is so unrelated to the achievement of any combination of legitimate

purposes that the court may only conclude that the law is irrational. Marcus v.

Holley, 217 W.Va. 508, 618 S.E.2d 517, citing, U.8. Constitution Amend.14.; W.
Va. Const. Art. 3, § 10. Legislative classiﬁcations, such as those involving
economic rights and those not involving suspect cl_assiﬁcatiqns or Vconstitutional
rights, are subjected to the least level of scrutiny, the traditional equal proteétion
concept that the legislative classification will be upheld if it is reasonably related
to the achievement of a legitimate state purpose. Id. Regardless of the level of
: scruﬁny to be applied in this matter, the lower court’s order clearly violates the
equal protection rights of the heirs of the Estate of Andrew John Murphy.

In the present case, the beneficiaries of the Esfate of .Andrew John Murphy
are not receiving the. samé benefits and protections as are the beneficiaries of a
deceased person who has been Wrongfully killed while not on the job, or who was
killed on the job but after starting a famiiy. There is no rational basis, or
legitiinate government purpose, for this differhlg tréatment. Therefore, should this
Court uphold the lower court’s order that omitted the phrase “as if this chapter had
not been enacted” from West Virginia Code §23-4.-2(c),‘this Code Section would

have to be determined to be unconstitutional based upon equal protection grounds.
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“In this regard, [clourts will never impute to the legislature intent to
contravene the constitution of either the state or the United States, by construing a
statute so as to make it unconstitutional, if such construction can be avoided,

consistently with law, in giving effect to the statute, and this can always be done,

if the purpose of the act is not beyond legislative powér in whole or in part, and

there is no language in it expressive of sp_eciﬁc intent to violate the organic law.”
Morris v. Cfown Equipment Corp., 219 W.Va. 347, 633 S.E.2d 292 (2006)
quoting Carvey v. State Bd. of Educ., 206 W.Va. 720, 727, 527 S.E.2d 831, 838
(1999). 12 |

The only way to maintain the constitutionality of West Virginia Code §23-
4-2(c) is to read with full force and effect the phrase “as if this chapter had not
been enacted.” Under this statutory interpretation, West Virginia Code §23-4-2(c)
can be given full meaning to all of its provisions and West Virginia Code § 55-7-6
would continue to control those persons who .may receive the benefits of a
deliberate intent wrongful death cause of action because Wesz‘ Virginia Code §23-
4-2(c) would be inapplicable. To rule any other way would \require that West
Virginia Code §23-4-2(c) be found unconstitutional and in violation of the
constitutional right to equal protection under the law.

The lower court’s order also violates the public policy of the State of West

Virginia. Simply stated, the lower court’s order held that, because Andrew John

2 Contrary to the holding in Morris and Carvey, the lower court, in reliance on this
Court’s decision in Savilla, has construed West Virginia Code §23-4-2(c) in such a way
as to make it contrary to the Constitutions of the United States and West Virginia.
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Murphy died on the job, without a spouse, without a child and vﬁthout a
dependent, then no person may recover for the wrongful acts of the Defendant, no
.matter how egregious lthos.e eicts may have been. In essence, what the lower court
held is that because A. J. Mufphy was 100 young to have started a family, or to
have someone depend on him financially, theﬁ ihe Defendant had free reign to
take whatever steps it desired with respect to A.J. Murphy’s work environment, up
to and including sending him to his death. The lower court’s order in essence has
granted all West Virginia employers complete immunity from deliberate intent
wrongful death causes of action so long as the employee killed on the job did not
flave a spouse, a child or a depehdent. |

The public policy created by this legal holding would have .horriﬁc
ramifications throughout the workforce of the State of West Virginia.  An
intelligent employer in a dangerous industry would be compelled, financially and
legally, to only hire young men and women who were without spouses, children or
dependents, then cast those employees in the most dangerous, unprotected
working conditions imaginable. Then, ras those employees began to die, for
whatever reas.on, the company could simply hide behind West Virginia Code §23-
4-2(c), and say that because the dead employee has no surviving spouse, child or
dependent, no judgment could be had against the company.  This is precisely
what the Appellee, S, W. Jack Drilling Company has done in this case.

The Jower court’s order is against the clear publric policy of the State of

West Virginia, and cannot be allowed to control the actions and decisions of
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employers in this State. Because the lower court’s order granting Summary
Judgment to S.W. Jack Drilling Company is against the clear public policy of this

State, the lower court’s ruling must be overturned and this case remanded.

vil
PRAYER FOR RELIEF

WHEREFORE, based upon the above stated, the Petitioner Prays this Court
~ to overturn the lower court’s entry of Summary Judgment in favor of S. W. Jack
Drilling Company and remand this matter to the lower court to proceed to trial,

along with all 6ther and further relief this Honorable Court deems just and propet.

EVELYN L. “PEACH” MURPHY, as
Administratrix of the Estate of

- ANDREW JOHN MURPHY, deceased,
By counsel

M?VZJ i X Crunn, (42

Mark L. French, Esquire (WVSB # 9061) Dennis H. Curry, Esquire
Matthew S. Criswell, Esquire (WVSB # 8796) (WVSB # 909)

Criswell & French, PLLC P.O.Box 9

405 Capitol Street, Suite 1007 Spencer, WV 25276
Charleston, WV 25301
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IN THE CIRCUIT COURT OF LOGAN COUNTY, WEST VIRGINIA

EVELYN “PEACH” MURPHY, as Administratrix of the Estate of
ANDREW JOHN MURPHY, deceased,

Plaintiff,
V. : . - CIVIL ACTION NO. 06-(-151
Honorable Eric H. O’Briant
EASTERN AMERICAN ENERGY . _

CORPORATION, a West Virginia corporation;

KENNETH GREATHOUSE, a West Virginia resident; _
RODNEY PAXTON, a West Virginia resident; . e
I*OROTHY LEWIS, a West Virginia resident; L
DENNIS LEWIS, 2 West Virginia resident; ' .- o

THE JACK COMPANY, a Pennsylvania corporation; o
S.W. JACK DRILLING CO., a Pennsylvania corporation; S ‘:‘
Defendants. weo

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

On the 15% day of February, 2007, the matier of Defendants, §.W. Jack Drifling Co.’s,

Rodney Paxion’s and Kenneth Greathouse;s Maﬁnn for Summary Jadgment, brought pursuant to
Rule 56 of the West Virginia Rules of Civil Procedure, came before this Court. The Court has
studied the Motion, ﬁ]aintiff’s Response, other pertinent legal authorities, an;i heard the oral
arguments of both parties presented at the hearing on this day. After deliberstion, for the reasons

set forth in this opinion, the Court GRANTS the Motion for Summary Judgment,

b The'Standard of Review
L. The Court first addresses the standard of review for motion for summary
judgment. In West Virginia it is well established that “g motion for summary judgment should
be granted only when it is clear that there is nio gemiing issue of material fﬁct tobetried and

inquiry concerning the facts is ot desirable to clarify the application of the law.” Syllabus Point




3, detna Casuclly & Surety Survey Co. v. Federal Insurance Co. of. New York, 148 W.Va, 160,
133 S.B.2d 770 (1963),

2 “The question to be decided on & motion for summary judgment is whether there
is a genuine issue of fact and not how that issue should be d-etezmined.” Syllabus Point 5, Aeing,
Id

3. “A party who moves for summary judgment has the burden of showing that there
isno genuéne issue of fact and any doubt as to the existence of such issue is resolved against the
movant for such judgment.” Syllabﬁs Point 6, Aefna, Id | |

4, “A motion by each of two parfies for summary judgment does not constitute a
determination that thers is no genuine issue as to a mate:iél fact. When both parties move for
summary judgment each party concedes only there is no issue of fact with respect to his
particular motion.” Syllabus Point 9, Adeina, Id

5. “Summary Judgment is appropriate where the record taken as a whole sould not
lead a rationaf trier of fact to find for the nonmoving party, such as ‘where the nonmoving pm:ty
has failed to make a sufficient showing on an essential element of the case that it has the burden
to prove,” Syllabus Point 4, Painter v, Peavy, 1§2 W.Va. 189, 451 S E.2d 755 {1994),

6. “If the moving party makes a properly supported motion for summary judgment
and can show by affirmative evidence that there is no genuine issue of material fact, tiae burden
_. of production shifts to the nonmoving party who must either ( 1) rehabilitate the evidence
attacked by the moving party, (2) produce sdditional evidence showing the existence of a
gemfi.ne issve for trial, (3) submit an Affidavit explaining why further discovery is NeCessary as
provided in Rule 56(f) of the West Virginia Rules of Civil Procedure.” Syllabus Point 3,
Williams v. Precision Coil, Inc., 184 W.Va. 52, 459 S .24 320 (1995),
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7. “Roughly stated, a ‘genuine issue’ for purposes of West Virginia Rule of Civi]
Procedure 56 (¢) is simply one half of 3 trial woﬁhy issue, and a genuine issue does not arise
unless there is sufficient evidence favoring the nou-moving party for a reasonable jury to return a
verdict for that party. 'The opposing half of & trial worthy issue is present where the non-moving
party can point {0 pnie or more disputed “material® facts. A material fact is one that inas the

| capacity to sway the outcome of the Iitigation under the applicable law.” Syllabus Point 5,

 Jividen v, Law, 194 W.Va. 705, 461 S.E.2d 451 (1995),

Finding.s of Fact and Conclusions of Law

1. Evelyn “Peach™ Murphy has standing, a5 Administrairix of the Estate of Andrew-

John Murphy, to maintain the deliberate infent action pursuant to West Virginia Code
§23-4-2(c). However, consistent with the stafuic and the decisions of Zelenka v. City of Weirton,

208 W.Va. 243, 539 8 E.2d 750 (2000) and Saviila v. Speedway Superdmerica, LIC, No. 33053

{Nov. 13, 2006), Ms. Murphy only has standing to maintain the deliberate intent cause of action |

on behalf of the persons who have a cause of action under the statute: widow/widowers, children
and dependents.

2, The case of Savilly v. Speedway Superdmerica, ILC recently decided on
November 15, 2006, is controlling case law. The Com is advised and aware that a Eetition for
Rehearing on the decision was denied in January.

3 Under Savilla, the persons who can recover in a deliberate intent action are a
limited class; the spouse, child or dependent may i&k& .in ihe case of a wrongful death action.
See also W.Va. Code $23-4-2(c}

4, In Savilla, the West Virginia Supreme Court identified that a deliberate intent
action is a statutory cause of action. This Court believes that the Legislature considered the issue
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of beneficiaries and the limitations on who could recover under this statutory cause of action, and
acknowledges that the Legislature could have expanded the parties who could recover in such an
action if if so desired.

5. The limited class of beneficiaries in 2 deliberate intent action is one of the obvious
tradeoffs for the Workers® Compensation system that the Legislature has enacted.

6. The Couft does not find any viplation of public policy in the lmitation of
beneficiaries by the Legislature, and further finds that the Emitation of beneficiaries does not
violate the Equal Protection clauses of the.West Virginia or United States Constitutions. The
stahute rationally and lawfully narrows the class of recipients entitled to take under a deliberate
intent action consistently with the persons who benefit under the Workers’ Compensation
scheme, |

7. The pleintiff has failed to show the lack of a rational basis for the limitation of
beneficiaries under the deliberate intent statute. See, e.g. Marcus v. Holley, 217 W.Va, 508, 618
S.E.2d 517 (2005),
| 8. The Court does not adopt plaintiff’s argument to expand the list of beneficiaries to

those who could recover under the wrongful death statute, West Virginia C@e §55-7-6. '

9. The plaintiff argues that Ms, Murphy is indeed 2 "dépendan " under West
Virgixﬁa Code §23-4-2(c) and, therefore, entitled to maintain & cause of action. For the reasons
stated below the Coﬁrt disagrees.

10.  This Court finds that Ms. Muiphy made =2 claim for dependents’ benefits on
March 16, 2006, The Court finds that the claim went to the Office of Claims Management and

that a decision was communicated to Ms. Murphy in August, 2006 that she was determined not

to be a dependent,




11.  The denial letier sent to Ms. Murphy directly informs her of the right to protest
the decision to the Office of Judges, and that this right, if. exercised, would have resulted in
further evidentiary hearings, cross-examinations, etc. The Court finds that if Ms, Murphy had
recei?ed an adverse decision before the Office of Judges, she could have appealed the matter to
the‘Br;;ard of Review (pursuant to West Virginia Code §23-5-10), and any adverse decision by
the Board of Review could have been appealed to the West Virginia Supreme Court of Appeals
{pursuant 1o West Virginia Code §.23 -5-15).

12, It is undisputed that Ms. Murphy did not protest the decisivn by the Office of
Claims and, therefore, there is no record or appeal further on the issue.

13.  The lack of an appeal_ by Ms. Mﬁrphy makes the decision by the Workérs’
Compensation biﬁsicn final and not subject to collateral attack. See W.Va. Code §23-5-1
(“Unless an objection is filed within the ﬁlirty-day period, the finding or action is final. This
time limitation is a condition of the right o Htigate and hence jurisdictional ™). See alse Frazier
v. Hrko, 203 W.Va. 652, 510 S.E.2d 486 (1998).

14, The Court finds there exists no other evidence in the record before it of other
persons who could take under West Virginia Code §23-4-2(c). Although the pmsPE& of a
heretofore unknown child of Mr, Murphy has been raised, there is no evidence in this record of
any child of Andrew John Murphy. It is unconiested that he is not married. As such, there are
no perséns before this Court who could recover deliberate intent damages under the statute and
purseant to the Saviila decision,

15. As there are no persons who can take under West Virginia Code §23-4-2(c) and
pursuant to the recent Savilla decision, 8.W. Jack Drilliné Co. is entitled to summary judgment,
and the plaintiff’s claims for delib&rat-e intent damages are dismissed from this action. The
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named supervisors for S.W. Jack DriIiing Company, Rodney Paxton and Kenneth Greathouse;.
are likewise entitled to dismissal of thié action against them for these same reasons.

16, The Court makes no findings as o whether an iﬁfant child or other heir for Mr.
Murphy does in fact exist.

17, 8 W. Jack Drilling Company will remain as g défendant 1o Eastern American
Energy Corporation®s cross-claim in this action. Mr, Paxton and Mr. Greathouse arg completely
dismissed and their names are to Ee removed from ths style of this case. |

The objections and exceptions of counsel for the plaintiff are noted.

It is so ORDERED thiségls—"l day of M , 2007.

S Yt

Eric H. O’Briant, Chief Judge
,

PRESENTED BY:

Christopher A" BTumtey (WV Bar #769

Nathaniel XK. Tawney (WV Bar #8 68)

Flaherty, Sensabaugh & Bonasso, g&&g}»{ _

P. 0 Box 3843 : _
Charleston, WV  25338-3843

INSPECTED BY:

- Mark L. French (WV Bar #061)
Criswell & French, PLLC
405 Capitol Street, Suite 1007
- Charleston, WV 2530] -
Counsel for Plaintiff
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Susan C, Wittemeier (WV Bar #4104)

Goodwin & Goodwin LLP

300 Surmmers Street, Suite 1500

Charleston, WV 25301-1678

Counsel for Eastern American Energy Corporation
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